MBI L EXPLARATION & PRDUIANG US| NG
(ON REQONS! DERATI ON)

| BLA 98- 276R Deci ded Miy 4, 1999

Mbtion to Reinstate Mbbil Exploration & Producing US. Inc., |BLA 98-
276.

Mbtion to reinstate appeal deni ed.

1. Admnistrative Procedure: General | y--Administrative
Procedure: Sandi ng--Appeal s: General |l y--RUl es of
Practice: Appeals: Sanding to Appeal

Wien the Board of Land Appeal s vacates an agency

deci sion and renands the matter to the agency issuing
t he deci sion on appeal in response to an unopposed
notion to remand filed by the agency, the decision on
appeal is annull ed, cancel ed, and resci nded, and the
appel lant no | onger has a basis to sustain an appeal of
the vacat ed deci sion to the Board.

APPEARANCES.  Deborah Bagn Hagl und, Esq., Dallas, Texas, for Mbil
Exploration & Producing US. Inc.; Hward W (hal ker, Esg., and Geoffrey
Heath, Esq., Gfice of the Solicitor, US Departnent of the Interior,
Veshington, DC, for Mneral s Managenent Service.

(P N ON BY ADM N STRATI VE JUDGE MULLEN

h March 5, 1999, Mbbil Exploration & Producing US. Inc. (Mbil),
filed a "Mtion to Reinstate Appeal and for Expedited Gonsideration,”
asking the Board to reinstate the above-capti oned appeal .

In response to a notion filed by the Mneral s Managenent Servi ce
(MVB), this Board issued an order, dated Decenber 22, 1998, vacating
a February 23, 1998, decision of the Associate Drector for Policy and
Managenent | nprovenent, MV, and the underlying Decenber 5, 1995, order
i ssued by the Val uation and Sandards O vision, M5, and renanded t he
matter to MMB for further consideration. Mbil did not oppose that notion.
See Mbil's Mtion to Reinstate at 1.

O February 2, 1999, the Area Supervisor for the Dallas Gonpl i ance
Dvision, MMB issued an order directing Mbbil to pay royalties on the
under val uation of gas produced and to performa restructured accounti ng.
In support of its notion to reinstate, Mbil asserts that this February 2,
1999, MVb order enbraces the exact sane requirenents as were set forth
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in the Decenber 5, 1995, order and represents nothing nore than a thinly-
veiled reinstatenent of the forner order. Mbil argues that its

chal | enge of the requirenents at issue was pendi ng when the Federal Q|

and Gas Royalty Snplification and Fai rness Act of 1996 was enacted on
August 13, 1996, and MMB is nerely attenpting to circunvent the 33-nonth
statutory deadline set to expire on June 14, 1999 (33 nonths plus the
period the deadl i ne was extended). Mbbil states that it did not oppose
MB notion to remand because MVB represented that it intended to wthdraw
the chal l enged order. Inits answer, MV& contends that the |egal issues
addressed by the two orders are very different, wth the first invol ving
reporting and the second invol ving val uation. Mreover, it argues that, in
t he absence of a decision by the Drector, the Board has no jurisdiction
over this natter.

[1] Adecision by the Board is final for the Departnent. 43 CF. R
8 4.1(b)(3). Howmever, under 43 CF. R 8§ 4.403, we nay reconsi der our
decision "in extraordinary circunstances for sufficient reason,” provided a
petition for reconsiderationis "filed wthin 60 days after the date of a
decision.” As Mbil's notion was not filed wthin the prescribed period,
i.e., onor before February 20, 1999, we are wthout authority to consi der
it asatinely-filed petition for reconsi deration and therefore nmay not
regain jurisdiction over the matter under that process.

In our Decenber 22, 1998, order, we unequivocal |y "vacated" the
February 23, 1998, decision of the Associate DOrector. To "vacate" neans
to annul, cancel, or rescind;, as applied to a judgnent, it is not
synonynous wWth "suspend.” B ack's Dctionary of Law 1388 (5th ed. 1979).

The jurisdiction of the Board to consider MG actions is based on

30 CF R 8 290.7, which provides that "[a]ny party adversely affected by a
final decision of the Drector, Mneral s Managenent Service, * * * shall
have a right of appeal to the Board of Land Appeals.” The February 23,
1998, decision of the Associate Orector for Policy and Managenent

| nprovenent, MV, and the underlyi ng Decenber 5, 1995, order issued by the
Val uation and Sandards D vision, M, have been voided in response to the
unopposed MVB notion to renand the case to MVB.

Notw t hstandi ng the untinel i ness of the Mbil notion, we find that
Mbbi| is no | onger "adversely affected" by the Decenber 5, 1995 MB
decision or the February 23, 1998, decision of the Associate Orector for
Pol i cy and Managenent | nprovenent, and has no basis to sustain an appeal of
those decisions to this Board. In addition, assumng Mbil's notion for
reconsi deration coul d be consi dered an appeal of the February 2, 1999, MB
order, it is premature as there has been no decision by the Drector, M,
on review of the February 2, 1999, decision issued by the Area Supervi sor
for the Dallas Conpl i ance O vi sion.

This Board is wthout jurisdictionto grant Mbil's notion. n
renand, MV did not renewthe requirenent to report transportati on costs

set out inits Decenber 5 1995 order. Rather, inits February 2, 1999,
order MG directed Mbbil to pay royalties on the gross proceeds accruing to
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Mbbi|. There being no tinely appeal to this Board, it is not wthin our
authority to consider whether these are the sane issues. The February 2,
1999, order represents a new decision, and a chal l enge of that decision is
governed by the regulations at 30 CF. R Part 290, whi ch require an appeal
tothe Drector, MB

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, Mbil's notion
toreinstate the appeal in | BLA 98-276 vacated by order dated Decenber 22,
1998, is deni ed.

RW Milen
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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